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PLUMBERS & FITTERS, LOCAL 761, 
Appellant, 
Vs. 


MATT J. ZAICH CONSTRUCTION CO., 
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APPELLEE'S BRIEF 


i 
STATEMENT AS TO JURISDICTION 
The action below was brought by an employer, a 
building contractor, against a labor union for damages 
claimed to be due to the labor union's picketing. The 
United States District Court for the Central District of 
California had jurisdiction by reason of section 303 of 


the Labor Management Relations Act of 1947, as amended 


=i 


/29 U.S.C. 1877, and 28 U.S.C. 1331 and 1337. ‘The case 
is before the United States Court of Appeals for the 
Ninth Circuit on appeal from a money judgment in favor of 
DiainetrrsemplLoyer in the District Court. Timely Notice 
of Appeal was filed by the peeondane on December 5, 1967. 
The jurisdiction of the United States Court of Appeals 
arises by virtue of the provisions O£ 28 U.S.C. 41, i29o8r 
and 1294. 
ALL 
STATEMENT OF THE CASE 

Appellant Plumbers and Fitters Local 761 of the 
United eee ation of Journeymen and Apprentices of the 
Plumbing and Pipe Fitting Industry of the, United States 
and Canada, AFL-CIO, herein "Plumbers Union",' is an unin- 
corporated association and labor organization in which 
employees participate and which exists for the purpose in 
whole or in part of asensng with employers concerning 
grievances, labor Gisputes, wages, rates of pay, hours of 
employment and conditions of work (oaneane OL back 7)e 

Appellee Matt J. Zaich Construction Co. is a 
California corporation and is a general engineering con- 
tractor duly licensed by the State of California (Finding 
of Fact 1). Appellee was one of two plaintiffs for whom 
judgment was rendered below. Appeal has been taken ey 


from the judgment in favor of Appellee. 


ig on 


Appellee is one of two corporations wholly owned 
DyeMaeted. 21l1ch which are used to carry on Mr. Zaich’s 
contracting business (203/18-20 and 204/5~7) .1/ 

The other corporation, Zaich Company, was a 
member of the Associated General Contractors, herein "AGC", 
at the time of the dispute in question (276/23=-277/5). 

On or about July 27, 1962 Appellee was a member 
of the Underground Engineering Contractors Association, 
herein "UECA", an employer organization organized for the 
purpose of negotiating labor contracts on behalf of 
employer members with the collective bargaining represen- 
tatives of their employees (Finding of Fact 9). | 

At that time, Appellee as a member of the UECA 
had a contract with the Laborers Union covering the work 
on the Calleguas Water Project (266/23=-267/3). Zaich 
Company, through its membership in the AGC, also had a 
contract with the Laborers Union (264/6-13). The primary 
difference between the two contracts was that the AGC con- 
tract provided for settlement of jurisdictional disputes 
by the National Joint Board for the Seerianen: of Juris- 


dictional Disputes in the Construction Industry, herein 


i/ Bracketed numerals refer to page and line numbers 
Seethe transcript of the trial in the Dastrict 
Court. Thus, "203/18-20" refers to the testimony 
at page 203, lines 18-20. A citation such as 
"200/19-201/5" refers to the testimony at page 200, 
iimewlo through page 201, line 5. 


"NJB", while the UECA contract did not so provide 
(267/23-268/8) . 

Appellee and Zaich Company were separate legal 
entities, with separate business licenses, separate con- 
tractors' licenses, separate books and ledgers, separate 
bank accounts, separate tax returns, and separate profit 
sharing plans which had been separately qualified by the © 
Internal Revenue Service (275-289). Zaich Company was a 
member of the AGC from 1955 to 1962 (276-277). Appellee 
was never a member of the AGC (285/6-8). Appellee and 
Zaich Company each have separate labor agreements 
(26 7721-15) . 

The Plumbers Union attempted to secure. an agrée- 
ment from Appellee whereby its members would perform the 
work in question (11/20-24). Failing in this, and a sub= 
sequent attempt to secure the work through economic action 
(11/24-12/6), it invoked the procedures of the NJB and sub- 
mitted the controversy for decision by that body (12/7-12). 

Following orn aenton to the Appellee and to 
the Laborers Union by the NJB that the controversy was 
before it for settlement and that it would hold a hearing 
eumenemarspute Appellee sent a wire) through the UEGA to 
the NJB that it would not be bound by any Ae ceaeneeen of 
that Board (12/13-22). Likewise, the Laborers Union also 
Bee ised to make any submission to the NJB as requested 


py 3-24)). 


EAS 


Thereupon, the NJB made a determination of the 
‘dispute based upon the matters before it, and it awarded 
the work to the Plumbers Union.: It so notified all 
parties on September 28, 1962. The picketing which aon 
the subject of the suit below was that picketing by the 
Plumbers Union, commencing on November 29, 1962, which had 
as its object that which was stated on the picket signs: 
That the Appellee was "not ‘conforming with decision of 
NIB" (12/2-10). 

As a result of this. picketing, a work stoppage 
occurred. The picketing was for the purpose of inducing 
compliance Hee the NJB decision awarding the work to the 
Plumbers rather than the Laborers (13/11-14/3). In 
December 1962, upon the petition Gf the Regdicnal Directe: 
of the National Labor Relations Board, the picketing was 
eavOrmeduty the District Court under section 10(1) cf the 
Labor Management Relations Act /29 U.S.C. 160(1)/. And 
on August 23, 1963, the National Labor Relations Board, 
in a 10(k) proceeding /29 U.S.C. 160(k)/, determined that 
Appellee Matt J. Zaich Construction Co. was not the alter 
ego of Zaich Company, that Appellee therefore was not 
bound by any decision of the NJB and that the work was 
properly assigned to employees represented by the Laborers 


Union. tee Neb. R.b. 133 (1963). 


ie 
QUESTIONS PRESENTED 

ieevinere Apoel lant has committed eyo) OU ghee tsuig 
labor practice as defined by section 8(b) (4) (D) of the 
Lebor Management Relations Act of 1947, must it continue 
to commit such practices after the N.L.R.B.‘'S determina-~ 
tion before a right to recover will arise under section 
303 of the Labor Management Relations Act? 

2. Should the separate legal existence of Matt 
J. Zaich Construction Co. and Zaich Company be disregarded 
BOmmEaeCmOUL DOSS Of finding them to be awsangle entity= 

Bw ls the Tecovery of legally feeswinecurredun, 
Appellee proper under the facts and the law of tne case? 

IV. 
SUMMARY OF ARGUMENTS 

1. Section 303 provides for damages to any person 
injured by a labor organization's conduct if such conduct 
is an unfair labor practice as defined by section 8(b) (4) 
29 Uas 3c. 158 (b) (4)/7 of the Labor Management Relations Act. 

. Prior to 1959 the united states Supreme Court 

held that it was unnecessary to have a prior administrative 
Geeitcton tor a Cause of action to arise under section 303% 
dames? section 303 was amended and in place of the 
previously enumerated unfair labor practices, the unfair 


labor practices of section 8(b) (4) were incorporated by 


es Ge 


reference into section 303. Since 1959 numerous cases have 
held that the amendment had no change on the prior decisions 
and that now, as prior to 1959, it is unnecessary to have a 
prior administrative decision for a cause of action to arise 
Wndeimsection 303 . 

2. Appellee and Zaich Company are separate legal 
entities. There is no reason in law or fact to consider 
them as a single business. The trial court as well as the 
N.L.R.B. have held as a finding of fact that they are separate. 

The Appellant itself has by its actions treated 
the Appellee.and Zaich Company as separate legal entities. 

3. The trial court found under the evidence pre- 
sented that the legal fees prayed for by Appellee were in 
fact incurred by Appellee in the amount awarded. Such a 
finding should not be disturbed in the absence of a showing’ 
that it was clearly erroneous. 

ve 
ARGUMENTS 


A. As A Matter of Law Defendant Committed An 


Unfair Labor Practice Within The Meaning Of Section 
8(b) (4) (D) Of The Labor Management Relations Act Of 1947 
And Therefore Violated Section 303 Of The Labor Management 


Relations Act. 
It is the Appellant's contention that section 


303 (a) (4) read in light of section 8(b) (4) (D) renders 


Mmerccammonly such picketing EA takes place after and in 
Eneweeaee Or a Recetas tier by the Board that the acts 
eomplained of were unfair labor practices. Appellant is 
making the same argument made by the Union in the case of 
miuemiamLonal bs WU. Ve wuneau Corp., 342 U.S. 237 (1952)% 
in the Juneau Spruce Case the International Longshoremen's 
and Warehousemen's Union established a picket line ata 
lumber mill to force the assignment of loading lumber 
barges to its members. The work had previously been 
assigned to members of the International Woodworkers of 
America by the employer, Juneau Spruce Corp. As a result 
of the picketing, the employer's lumber mill was shut down. 
Mie wewp2oyer brought suit in the Pederaueerete ice Coure e 
Alaska for damages sustained as a result of the shutdown 
caused by the picketing. A jury awarded damages of 
$750,000.00 to the employer, Juneau Spruce Corp. ThesCcourt 
or Appeals of the Ninth Circuit affirmed the judgment. The 
Supcemencoure granted certiorari, and in its decision the 
Supreme Court construed the provisions of the Act that are 
here in issue. . 

In its appeal to the Supreme Court the Union 
Mademnue 21dentical arqument as that being put ferth by the — 
Appel ant in Argument A pe oes Brien, tech tnat, section 
303 (a) (4) read in light of section 8(b) (4) (D) renders 


illegal only such picketing as takes place after and in the 


face of a determination by the Board that acts complained 
of were unfair labor practices. 
Homenendunecam sopuce Case the Court stated: 

[meee rtainily there as nothing in the language 
of section 303 (a) (4) which ever its remedy de- 
pendent on any prior administrative determina- 
iremechac an Unfair labor practice has been 
committed. Rather, the opposite seems to be 
true. For the jurisdictional disputes pro- 
scribed by section 303 (a) (4) are rendered unlaw- 
Eau tor the purposes Of this section only, ' 
thus setting apart for private redress, acts 
which eens also be subjected to the adminis- 
Piel vemonocess ..) Lic fact that the Board must 
Piast eactemp: to resolve the Cispute by Pee 
of a section 10(K) determination before it can 
move under section 10(b) and (c) for a cease 
emreasdesise order is only a limitation on 
administrative power, as is the SoS ai in 
section 10(K) that upon compliance ‘with the 
Geersion of the Board or upon such voluntary 
adjustment of the dispute, ' the charge shall 
be dismissed. These provisions, limiting and 
curtailing the administrative power, find no 


counterpart in the provision for private redress 


contained in section 303 (a) (4). Section 
303 (a) (4) as explained by Senator Taft, its 
author, ‘retains simply a right of suit for 
damages against any labor organization which 
undertakes a secondary boycott or a jurisdic- 
ellonel strike.‘ 
ihe right to sue in the eeurts 
is clear, provided the pressure on the employer 
falls in the prescribed category which, so far 
as material here, is A ocae as of requiring Mim 
to assign particular work 'to employees ina 
Pecercular labor organization xather than to 
employees ‘in another labor organization' or in 
another ‘'class.'" 
In 1959 Congress passed the Labor-Management 
Reporting and Disclosure Act.. In this amendment, instead. 
of setting out the unfair Hee EAS eiess at. length, tne 
statute was amended in section 303(a) to read as follows: 
"Tt shall be unlawful, for the 
purposes of this section only, in any industry 
or activity affecting commerce, for any labor 
Geeanization to engage dim any spractice on Con— 
duct defined as an unfair labor practice in 
scecion 158 (b) (4) of this title." 
Therefore, instead of having two identical 


sets of unfair labor practices set out in the code, we 
f 


oe 


have one enumeration of unfair labor practices in section 
158 (6) (4) and then their incorporation by pe rerence in 
section .03 {a}. 

In 1964, subsequent to the 1959 amendments 
to the Labor Management Relations Act, Ene =Supreme Coure 
Sgtemeenmene Case Of Teamsters Local 20 v. Morton, 377 U.S. 
252 (1964), reviewed the sections that are before this 
Honorable Court. In the Morton Case the Supreme Court 
noted in the footnote at page 283: 

See oe amendments to section 
303 were made by the Labor-Management Report- 
ing and Disclosure Act of 1959, 73 Stat 545, 
29 USC (Supp. IV) section 187, but these 
amendments are not germane to the questions 
presented in this case." | 

Poembagemezao, che Supreme Court stated: 
"sections 203 (bo) "ef thes Labor 

Management Relations Act expressly authorizes 
state and federal courts to award damages 
BOnany person injured by certain secondary 
evyeors, adcrtivities described in section 
S303(a). The type of conduct to be made the 
subject of a private damage action was con- 
sidered by Congress, and section 303(a) com- 


prehensively and with great particularity 


oe 


‘describes and condemns specific union con- 
duct directed to specific Be eee ves ae 
Carpenters Local 1976 v. Labor Board, 357 US 
fey ee cd 2a 186, 2193, 78 5 ct 1Ot1.* 
The Supreme Court then in footnote 13 of 
the herein stated proposition said: 

"Section 8(b) (4), 29 USC sec= 
tion 158(b) (4), and section 303, 29 usc 
section 187, ' have an identity of language’ 
but specify two ‘different remedies." Long- 
shoremen v. Juneau Corp. 342 US 237, 244, 
Pomieed 275, Zell 72 SG ct 23558 Section 
8(b) (4) provides that certain conduct con- 
stitutes an eee labor practice for which 
an administrative remedy te afiorded ] rine 
same conduct under section 303 also gives 
rise to a claim for damages cognizable in 
either state or federal courts. Asa con- 
sequence of the 1959 amendments to the Act, 
section 303 now incorporates by reference 
the prohibitions embodied in section 8(b) (4)." 

In Teamsters Local 20 v. Morton, supra, the Supreme Court 


in effect recognized International L. & W.U. v. Juneau 


Corp. as still being the law of the land. 


In 1966 the United States Court of Appeals, 


Second Circuit, in Old Dutch Farms, Inc. v. Milk Drivers 


1 2= 


Sebotey Emp. Union, 359 F.2d 598 (1966), had a case aris=- 
iigeunder seccion 303 which Sziginated ami c622) in this 
case, the Union sought to induce employees of a neutral 
employer (a supplier of Old Dutch Farms, Inc.) to engage 
in work stoppages and to threaten such employer in an 
effort to cause such employer to cease doing business with 
Old Dutch Farms, Inc. In March 1965, Old Dutch Farms, Inc. 
brought suit against the Milk Drivers and Dairy Employees 
Local Union No. 584 Bop damages under section 303 (a). The 
Court at rege 1602 stated as follows: 
"The resolution of the present 

controversy requires (1) a determination of 

whether the union violated Section 8(b) (4) 

of the NLRA, /and (2) an assessment of the 

actual business injuries sustained by the 

Employer... 
Footnote 7 provides as follows: 

TDeAoe to the SoneTICOnene of 

this action, the NLRB determined that the 

union had violated section 8 (b) (4) of the 

NLRA. It should be noted, however, that a 

PrlLor determination by the Board is not a 

prerequisite to an action by an employer 

under section 303. The administrative and 


judicial actions and remedies are viewed as 


-13- 


_ 


GCnterrely independent, 1-€., section 303 suits 
constitute a clear exception to the exclusive 
Poet ciictron of the NLRE over alleged unteir 
labor practices. .." 
inelg76/ in» the case of Public Constructors, 
Tne. v. Electrical workers (IBEW) Local 400, in the United 
States District Court in the District of New Jersey, 55 LC. 
para 11883, the Union made the identical contention that 
Appellant is making before this Honorable Court. The United 
States District Court in New Jersey stated as follows: 
“They contend that before an 
action can be properly instituted under Section 
303 of the Labor-Management Relations Act of 
1947 it is necessary to have a determination by 
the National Labor Relations Board that an unfair 
labor practice took place. To appreciate adefend= 
ants' claim it is necessary to examine the 
statute. 
"Section 303, as amended by the 
Landrum=-Griffin Act of 1959 provides: 
USEC. 303(a) “1t shall begun-— 
lawful for the purpose of this section only, 
in an industry or activity affecting commerce, 
E@iedni yy labor Organization to Engage in any 


activity or conduct defined as an unfair labor 


ayy 


practice in Section 8(b) (4) of the National 
Labor Relations Act, as amended.' 

'Prictetoutne 1959 amendment, 
Section 303 set forth the entire language con- 
tained in Section 8(b) (4) of the National 
Labor Relations Act. As a result of the 1959 
amendment -- the section was modified to in- 
corporate Section 8(b) (4) .by reference rather 
than repeating the language of Section 8 (b) (4) 
in toto. 

"Defendants contend that there 
must have been some valid reason for the amend- 
ment. They reject plaintiff's assertion that 
it was merely a 'scrivener's preference for 
abbreviated language.' Instead, defendants argue | 
that the reason for the amendment was that Con- 
gress wanted the National Labor Relations Board 
to exercise its expertise before subjecting 
labor unions to monetary damages. .. 

"Tn effect, defendants are claime 
ing that the 1959 amendment resulted ina 
legislative overruling of the case of Inter- 
national Longshoremen's & Warehousemen's Union 
Vv. Juneau spruce COLD. unt 

"we compliment the defendants on 


the ingenuity of their argument; however, we 


=i5— 


Peqecteleme li arriving @t our decision, we 

find it most significant that there is nothing 

in the legislative history accompanying the 

1959 amendment which supports defendants' con- 

tention. If Congress had intended to legisla- 

tively overrule the Juneau casé, we are confi- 

dent that they would have so indicated. In 

the face of a silent ae we will not | 

attribute to Congress an intent to reinterpret 

Section 303 by such subtle means. .. " 

The United States District Court of New 
Jersey no doubt was referring to the legislative history 
of the Labor-Management Reporting and Disclosure Act of 
Poo ome rorced in 1959 U.S. Code Cong. AdmeyNews 23187 
et seq., wherein this amendment is discussed in detail and 
nowhere is it inferred that Congress intended such a change 
ates iwlele) JUEAi ye 
This argument was also rejected in Franchi 

Conse. Co. Vv. Local No. 560 of Int. Hod Carriers, ete. 
C2omeecore ws) (1965), and Taube El. Contr.,) Inc..v- 


Mitemicclonal Broweor E.W., L.U. No. 349,926) F.Supps 


664 (1966). 


-~16= 


Bemeiate vic Zaren construction Co. And Zaich 


Conmeamy sre separate Corporations MNnae NO Legal Or Factuar 
Pootemorrsts For Finding Them To Be A Single Enterprise. 


i. In Fact and in law Matt J. Zaich Con- 
struction Co. and Zaich Company are separate legal 
entities. Appellant argues that Matt J. Zaich Construction 
Co. and Zaich Company should have been held to have been 
a single entity by the Court and that, if held to be such 
a single entity, the Appellee, Matt J. Zaich Construction 
mee would be bound by the decision of the National Joint 
Beardepy 42aich eonbany' membership in the Associated 
Genera meontractors. These arguments were made berore 
the National Labor Relations Board and, after reviewing - 
the evidence, the Board determined that the two companies 
Peres ilerderscparate and held that the apoeneiesd General 
Contractors’ contract was not binding on Matt J. Zaich 
Construction Co, 

A finding of alter ego must in each case 
depend on the facts of that specific case. The uncontro- 
verted facts before the trial court in this case suffi- 
ciently demonstrated the separateness of the two corpora~ 
tenteyete|, as was established that the two corporations were: 
separate legal entities with separate State contractors’ 
licenses, had separate City business licenses, had separate 


books and ledgers covering financial affairs, filed 
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‘separate tax returns, had separate bank accounts, had 
separate profit sharing plans which were separately quali- 
fied by the Internal Revenue Service, and that neither 
corporation had ever authorized the other to act on its 
behaleson to conduct business on its behalf or act as an 
agent on its behalf (275-289). If anything, the evidence 
in the record was more extensive and persuasive than that 
before the National Labor Relations Board when it con- 
sidered the question. An analysis of the cases cited by 
Appellant should further demonstrate the Appellee's posi- 
Elon. 
As Senor ey for the proposition that 

Meacieedeezaren Construction Co. should be bound to the 
National Joint Board decision by the membership of Zaich 
Company in the Associated General Contractors "for purposes 
of Federal Labor Policy", Appellant cites several cases. 
None of those cases, however, is based on ever like those 
present in the case at bar, nor do they stand for the 
argument Appellant seeks to make here. 

| The case of Wiley & Sons, Inc. v. Living= 
Pitonmeovemu.c. 543, 549 (1964), is cited in Appellantis 
brief (page 22) for the proposition that parties may be ° 
obligated to abide by arrangements not necessarily of 
their own choosing. This case, however, involved a 


corporate merger where a successor corporation had absorbed 


“r 


aos 


a predecessor corporation. The Court noted that under 
New York and general corporation law such a merger would 
not extinguish the merged corporation's COIL cat tone: Due 
based its decision upon the factual continuity of identity 
of the companies. 

Neo kee oeane Li Tool le Die Conperas 
Biome NU. R.b. oc> (1963), enfi'd 359 F.2d 39 (6th Cir: 
1966), is cited for the proposition that the N.L.R.B. has 
set up a standard for holding several corporations fOume 
one. In fact, both corporations were joined before the 
Memiowere fOr wnraix labor practices committed by both 
corporations. 

. A.M. Andrews Co. of Oregon v. National 
Powemuene ebad., L112 N.b.R-B. 626 (1955), eni‘d 236 §.2da 44 | 
(9th Cir. 1956), cited in Appellant's brief (page 26) is 
another successor case. In this instance, the successor 
corporation took over the assets and operations of a defunct 
corporation in the guise of a creditor, but without fore- 
Glostuemeneany other form of Court action, and then 
attempted to deny responsibility for the Peedece scone 
acts. This is merely another case in which a successor 
stepped into the shoes of a predecessor corporation while 
refusing to recognize its responsibility. 


PizzavProducts Copporadtion Vo N-EaRabe, 
Boegmeecd 431 (6th Cir. 1966), enf'g 153 N.L.R.B. 1265 (1965), 
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cited in Appellant's brief (page 25), likewise sets no 
standard for all cases, but rather applied a finding of 
Beeeweeche N.u.R.B. in this particular case as to the 
Simeglemess Ge two Corporate: cntities for Pee ied? ces oneal 
purposes in order to take action against the employer 
FOLeuntaie Labor acts. 

Neliskebeevencaty Yellow Cab Company, 
344 F.2d 575 (6th Cir. 1965), is cited by Appellant 
(page 24) for the proposition that two corporations 
separated for tax purposes would not bar their being 
considered a single business in relation to federal 
labor policy. As admitted by Appellant, the two corpora- 
tions were considered as one employer solely for purposes 
Siecscaolashing a jurisdictional minimum tovemabie the 
Neo wk eo eeto act. 

Finelly, Appellant cites "2ieN-ob. kee 
Annual Reports 14-15 (1956) as setting a standard for 
treating separate corporate entities as one. An inspec- 
tion of this authority reveals it sets a standard purely 
for jurisdictional purposes and even then notes that no 
Spemedesor can be controlling. 

The above cases serve only to illustrate 
ErewniGriity of attempting to construct, as Appellant ae, 
avealcer 696 upon the Bere factual elements contained 
in other cases. It has regularly been heid that the con- 


ditions under which a corporate entity may be disregarded 
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necessarily vary according to circumstances in each case 
and that each case must be decided upon its facts. Staxk 
eee cero Cal. 2d S39 (1942); Kohn v. Kohn, 95 Cal.App.2d 


VOemeno sO Nees ucomotrizZ, Etc, De California v. Resnick, 


Roemer oze(io57); < Fletcher Cyclopedia of Corporations, 
pages 134, 136, 143 and 165. 


Although in rare cases the separate 
existence of two corporations will be discarded in order 
to prevent or punish an unfair labor practice by the 
Exigloy-mmenedo Case has the separate existence of two 
corporations been discarded to excuse an unfair labor 
practice by a union. 

| Miner eemaaemever been introduced any 
evidence whatever that Appellee had used the separate 
corporate identities to commitany acts detrimental to 
the Union. To the contrary, the Appellant now seeks to 
excuse its unfair labor practices by arguing that two 
separate legal entities should be treatea as one: 

The facts adduced at the trial by both 
Appellee and Appellant are entirely consistent with the 
nature of closely held corporations which are recognized 
by law and commercial practice. The closely held 
corporation is a unique and practical business reality 


and has been recognized as such. As stated in the 


Hastings Law Journal: 


Sea 


fomecemenie limited Liderilvey 
Goncept is justified it should aa be disre- 
PemGeambecause Of Ee mece Eact that the share= 
holders are few in number, or that they perform 
alteene corporate functions without conforming 
to corporate formalities, or that they are in 
Paley OL interest with the corporation... 5. 
ieeshould be the character Or the transaction 
Pelemet than the character of the corporation 
Meomewmiieh shareholder liability is based.” 
Oppenheim, The Close Corporation an California —eNCCeSsiEsy 
oe Bowers Treatment, 12 Hastings Law Journal 227, 231 
(gels 
Nothing has been introduced which would 
make Seeabie the Cectri newer alte ecomrdes =e pea 
Ciples followed by the courts’. 
The cases cited by Appellant itself make 
PERC Ucaemcenat piercing the corporate veil 2s mot the 
automatic result of the normal relationships by closely 
held corporations, but the courts' specific equitable 
evwicemeemprevent ah injustice resulting from an instance 
of the improper use of the corporate entity. It is a remedy 
applied to prevent a grave injustice. Dashew v. Dashew 
Bus. Machines, 218 cal.App.2d 711 (1963). 
This idea has been stated in many cases in 


the form of two requirements for the finding: of an alter ego. 
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". . . It has been stated that the two require- 
ments for application of this doctrine are 
@pmeneae there be such unity of interest and 
ownership that the separate personalities of 
iGhe corporation and the Speier! Nowlenger 
exist and (2) that, if the acts are treated as 
those of the corporation alone, an inequitable 
Besute will follow." 
Aocometriz, ete. De California v. Resnick, 47 Cal.2d 792 
(1957); Minifie v. Rowley, 187 Cal. 481 (1921). . 
On such a rational basis it is not diffi- 
eultwto see how cases such as Schnell, Pizza or A. M: 
Andrews, where an employer commits unfair labor practices 
against a union and then seeks to hide behind a corporate 
shield arrived at their decision. But none of these fac- 
E@momucmorescne here, It is not enough that a party has 
been damaged or that a finding of alter ego would give him 
the x<elief he seeks, even where there is aise relationship 
between entities. Associated Vendors, Ine. v. Oakland 
meaceCom~clO Cal.App.2a 825 (1962)5 In each of the cases 
cited applying the doctrine, the Court has found a course 
of dealing intended and organized sons purpose of 
improperly defeating the outsider and gee ids) aeiesed to 
his predicament or the injustice complained of. Various 


types of improper use of corporate entity are shown by the 


oon 


@aceemrctcing aeiter ego to:-apply, but in Gach there is#a 
relationship between the improper dealing and the out= 
sider's predicament. This element was made clear by the 
Court in Carlesimo v. Schwenel, 87 Cal.App.2d 482 (1948). 
It is submitted that Appellant seeks a 
SUL olcmiasapplication Of the doctrine of alter ego. 
Siceecimomwatn the desired resuit -- that the Appellee he 
found bound by the National Joint Board decision -= it has 
listed and analyzed a long list of the ties between two 
Beporerey Orcanized Corporations. Although these ties 
ex <tsceomlorag oefore the dispute or the facts in question, 
are in themselves the normal and practically inevitable 
concomitants of operating closely held, commonly owned, 
separate corporations, and although they have no causal 
relation to the injustice alleged, they are somehow given 
sinister significance when combined and recited seriatim. 
As for the method and type of incorpora- 
tion, capitalization and management of the two corporations 
GwneageGy Mx. Zaich, each and every one of the factors 
argued by Appellant (Appellant's Brief, pages 23-29) are 
the entirely proper and common result of the single owner= 
ship of separate closed corporations. Indeed this method 
of operation with multiple corporations is quite widely 
BSscGm neconstruction corporations for reasons entirely 


unrelated to labor agreements. Use of a@ single office, 


ee 


lease of equipment, common directors and officers, single 
ownership, separate licenses (as required by law), use of 
the same persons at different times as employees on the 


personal guaran- 


ey 


Pavrolemerwonc or the other corporations, 
eles oyecne sole stockholders of eleecorcgreue Gechcs, 
allocation of debts and credits between corporations and 
control by the chief executive officer of labor as well as 
other policy matters have not been and could not be 
seriously challenged as improper per se. As a matter of 
fact, all of these factors were present as a matter of 
general practice of the corporations years before the con= 
Hip@uwcmerne Appellant erose. Further, they have no 
causal relationship with the legal reality of which the 
Appellant complains: -- That the Appellee, a corporation, 
‘was not a member of the Associated General Contractors or 
subject to the National Joint Board ruling. 

Binal Apecilant hac anqucdsrnat snc 
Eitalmeoure S Linding of fact that Zaich Company was Moe 
the alter ego of Matt J. Zaich Construction Co. (Appellant's 
Brief, page 29) should be treated as a conclusion of law. 
This position is refuted by Appellant's own cases. In 
Wotlovwmeeab, the N.&b.R-B. upheld the trial examiner's £find- 
ing of fact that the two corporations should be treated as 
One. in both Pizza Products and A. M. Andrews the Court up- 
heid the N.L.R.B.'S finding of fact that the two corporations 


should be treated as one. 
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Tne trial court has weighed the evidence 
and concluded as a finding of fact that Matt J. Zaich Con- 
struction Co. was not the alter ego of the Zaich Company. 
This finding, therefore, should not be set aside unless 
it was clearly erroneous. Rules of Civil Procedure ror the 
Momecdmotates District Ceourcs, Rule 52. 


pe 


2. The Appellant treated Matt J. Zaich Con- 
struction Co. and Zaich Company as separate entities. Zaich 
Company was a member of the AGC (276-277). As a member of 
the AGC, Zaich Company was bound to the Master Labor Agree~ 
ment (267/20-22). Appellant, as a member of the Central 
Prade Council, was therefore a party to a contract with 
Zaich Company. Appellee was the employer on the JOosare: 
yet, despite this prior contract, eee ee to, themes 
site and sought, unsuccessfully, to get Appellee to sign a 
separate contract with it (Stipulation of Fact 6). If, as 
Appellant contends, Appellee is the alter ego of Zaich Com- 
pany, why did Appellant seek a separate contract Withee 2 
By its own conduct, Appellant Union has treated Rone hitee 
Matumeemezaren Construction Co. and Zaich Company as separate 
employers. This is consistent with Appellee's and eee 
Company's policies of separate labor agreements for each 


company (267/11-15). 
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Commie Coure Properly Awardea As Damages The 
Legal Fees Expended By Matt J. Zaich Construction Co. 


The evidence is undisputed that the law firm 
of Hill, Farrer & Burrill was paid $12,951.64 in legal fees 
and costs resulting from picketing by Appellant and the 
ensuing legal processes before the United States Diseeice 
Court and the National Labor Relations Board. Of this sum, 
one-third was paid by the Fre Company (a co-plaintif£. 
Poeememaction in the trial court), one-third was paid by 
UECA and one-third was paid by Appellee (Plaintiff's 
menibueasmsei and "2"). 

Appellant has argued that there was "no evi- 
dence of any work performed by attorneys hired by Appellee 
Pieseccueingedi Injunction to enjoin the picketing.” 
{Appellant's Opening Brief, page 31). Witnesses for 
Appellant testified that there was no United States attorney 
present at the 10(k) proceeding, and that naan Union and 
each charging party were represented by their own counsel 
(145/11~21). 

mae COure may take Judicial notices of stne 
opinion of the National Labor Relations Board in the .10(k) 
proceeding when it stated that: | 

"Briefs Filed by the employers, 
aioe 5am and the Associated General Con- 
tractors have been duly considered." 


144 N.L.R.B. at 134, 


eg 


This indicates that the Government did not 
evo mee tieomam br ieL In this matter and that the attorneys 
for Appellant and Zarubica Company were doing the actual 
presentation of evidence in the presenting of the case 
DeLore che naeeona Labor Relations Board. 

Mopeitanceruschnersargues that lecal fees an— 
Voivedeinmecnc handling of a section 1O0(k) hearing are not 
recoverable (Appellant's Opening Brief, page 32). Appel- 
lant can cite no case to support this contention. To the 
SovrGaayeera tect, section 303 of the Laboz Management 
Relations Act of 1947, subparagraph (b), provides that: 

“Whoever shall be injured in his 
business or property by reason of any viola- 
tion of subsection (a) may sue therefor in any 
Gmcoeaice Court of the United States subject to. 
the limitations Baa eroy alone of section 301 
hereof without respect to the amount in con- 
troversy, Cr in any other court having juris- 
diction of the parties, and shall recover the 
GCamages soy him sustained and the cost of .ches suit." 

It is true that some legal fees would be for 
the 10(k) hearing. However, this hearing was part and par- 
Belge sENesentire controversy. 

The Gourmet = sereSpectLuliy asked to take 


Beeteral notice of the court file im the injunction 
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Reeeeee ag, Wo. 62-1623-Cc. The temporary restraining 
Sncemes gnea by Judge Carr on February 4, 1963 (as well as 
themueecess prior restraining order on December 18, 1962) 
does not stand one. but was specifically conditioned 
Goan and required the Appellee to proceed to a final 
determination by the National jc eee Board as a 
Gondtetemece the Continuance of the restraining order. 
wudge Carrs order at page 2, lines TS 
states gee eee was “enjoined and restrained pending 
final disposition ae matters herein involved now pending 
before the N.L.R.B.", and again at page 3, lines 21-26: 
"Tt is further ordered that this” 

case remain open on the docket of this court 

‘pending final Bee osce tones the matters involved | 

herein pending before the National Labor Be ae 

tions Board and that upon final disposition of 

said matters by the said Board and upon.compli- 

ance by respondents with the terms, provisions 

eamasebligations of the within order petitioners 

shall cause this proceeding to be dismissed." 

Peis schws submitted thatetnesrsestraining 
order was inextricably tied to the N.L.R.B. proceeding and 
that Appellee had no choice but was, in effect, ordered 
by Ehe Court aS proceed to a final determination by the 


National Labor Relations Board and thereafter upon final 
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‘determination and compliance to dismiss the injunction pro- 
ceeding. this was done as ordered and the dismissal was 
Blomecemeoudge Hall on November 19, i963. 

Had Appellee secured an unqualified restrain- 
ing order and then voluntarily incurred additional expenses 
mieseeuerng a determination not necessary to keep the job 
Soemmeeoreliant s argument might have some reality. Such 
was not the case here and the order itself makes Sica 
that the further proceedings were ordered and required for 
the effectiveness of the restraining order and that Appellee 
should be repaid for the expenses therein incurred. 

Mosceliace ee Rave sepcatediyern lsd thar 
moreimncvyemmecees actually spent by a plaintiff in removing 
the’ picket line and in proceedings before the Weeionad 
Labor Relations Board in prosecuting an unfair labor 
Peeecicemendarge are recoverable in a “303 action”. Air= 


Ere cranaeangane Meintenance, et WoeGe Oe ocul Ling Comeam 


Coes em so (5th Car. 1965); Construction and Gen. fab. 
meCwmUmm One +36 V. Hardy Eng. & Const. Co.;, 354 F.2d 24 
(St himCir: oes). Local Union 948, Int. Bro. of Teamsters, - 
Pomme CO., 20/7 F.2d 231 (6th Cir 2961). In Guit 
Gedcumetagmes Const. Tr. Coun. v. F. R. Hoar & Son, Ine.; 
470 F.2d 746 (1967), the Court, in allowing the recovery 
of attorneys‘ ages incumred im filing an untagr tabor 


practice action with the National Labor Relations Board, said: 
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"The attorney fees to which 
appellants object are those which appellee 
sustained in removing appellants' pickets and, 
as such, were proper items.of damages. The 
contention that such fees are not allowable is 
wholly without merit.” 
| WME 
CONCLUSION 
Based on the foregoing, the Record on Appeal 
and matters of which this Court may take judicial notice, 
the judgment of the District Court should be sustained. 
Respectfully submitted, | 


MONTELEONE & MCCRORY 
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CERTIFICATE 


Pecerti Ly that in connection with the 
preparation of this brief, I have examined Rules 18, 19 
| and 39 of the United States court of Appeals for the 
Ninth Circuit and that, in my opinion, the foregoing brief 


is in full compliance with those rules. 
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DARRELL P. MCCRORY 


PROOF OF SERVICE BY MAIL 
STATE OF CALIFORNIA ) 
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thereon fully prepaid, in the United States Mail at 5455 
Wilshire piiievards Los Angeles, California 90036, addressed 
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